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I.
ARGUMENT IN REPLY

THE RESPONDENT FAILED TO FILE A CROSS APPEAL HEREIN SO THE ATTEMPT TO
ADD ADDITIONAL ISSUES ON APPEAL SHOULD BE STRIKEN AND NOT
CONSIDERED BY THE COURT

The Respondent has raised additional issues on appeal notwithstanding his failure to file
a cross appeal in the appeal before the court. It appears that the Respondent is seeking review of
the District Court's decision denying the award of any attorney fees in the case. The District
Court based its decision on the fact that there was no prevailing party in the case. Having failed
to appeal the District Court's decision, attempting to raise the issue of attorney fees is not in
compliance with Rule 35(b)(4) IAR.

THE DISTRICT COURT ERRED IN RULING THAT APPELLANT ELIOPULOS LACKED
STANDING TO PROSECUTE THE COUNTERCLAIM.

· The District Court's decision that Appellant Eliopulos lacked standing to prosecute the
counterclaim as it related to Eliopulos' purchase of the Bianco contract was clear, reversible err.
The District Court focused its attention on the claim of fraud and fraud on the court. The District
Court erred by adopting the Respondent's argument that Eliopulos had not suffered the injury for
the fraud, and fraudulent concealment unknown to the Meglon Trust and/or Eliopulos at the time
of the purchase of the Bianco contract.
As set forth with specificity in Appellant's Opening Brief, under Rule 56 of the Idaho
Rules of Civil Procedure, all issues of fact are to be construed in favor of the non-moving party.
Appellant Eliopulos' Verified Counterclaim and Affidavit in Opposition to Plaintiff's Motion for
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Summary Judgment, stated, under oath, that he had purchased the Bianco contract. At the time
of the purchase, no claim or cause of action existed for fraud, fraudulent concealment or fraud on
the court. Those claims did not arise until well after the purchase, and after the initiation of the
action in the District Court that the pleadings, affidavits and statements in oral argument to the
lower courts of Judges McLaughlin and Butler by the Respondent and his counsel were
discovered to be fraudulent. At that point, all claims regarding the fraud belonged to the
Appellant Eliopulos as owner of the contract.
The District Court erred in failing to apply the standards as it relates to summary
judgment on the issue of standing. In Idaho, the Court must "liberally construe ... the record in
favor of the party opposing the motion and draw ... all reasonable inferences and conclusions in
that party's favor." Steele, 138 Idaho at 251, 61 P.3d at 608. Summary judgment is not
appropriate "[i]fthe evidence is conflicting on material issues, or if reasonable minds could
reach different conclusions." Peterson v. Romine, 131 Idaho 537, 540, 960 P.2d 1266, 1269
(1998). Liberty Northwest Ins. Co. v. Spudnik Equip. Co., LLC, 155 Idaho 730, 732-33, 316
P.3d 646, 648--49 (2013). The District Court erred in failing to apply these standards and law to
the standing issue.

THE APPELLANT ELIOPULOS HAS SUFFICIENTLY RAISED ISSUES CHALLENGING
THE DECISION OF THE DISTRICT COURT.

The Appellant Eliopulos has sufficiently raised issues challenging the decision of the
District Court by properly citing authority and designations in the record in support of his
argument. The Respondent's argument is without merit.
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THE COURT ERRED INF AILING TO IMPLEMENT SANCTIONS CONSISTENT AND IN
ACCORDANCE WITH THE ORDERS DATED SEPTEMBER 12, 2013 AND
NOVEMBER 20, 2013.

The Respondent argues that there was no record of discretionary abuse by the District
Court as it relates to the Court's err in failing to implement sanctions consistent, and in
accordance with, the orders dated September 12, 2013 and November 20, 2013. The Respondent
incorrectly has framed the issue as the Appellant seeking the imposition of additional sanctions
upon Panagiotou. To the contrary, Eliopulos did not seek additional sanctions, but rather
compliance and adherence to the original orders. The Appellant Eliopulos' argument set forth in
his opening brief is worthy of restatement here.
"The record in this case clearly sets forth Panagiotou's conduct in intentionally
continuously defying Judge Norton's orders on discovery. The actions of Panagiotou in this case
mirror his actions in the prior case. In this case however, the Court invoked strict compliance
with the Idaho Rules of Civil Procedure. That notwithstanding, Panagiotou continued to defy the
Court's orders time and time again.
Eliopulos moved for sanctions against Panagiotou on May 22, 2013 and came before the
Court on August 28, 2013. The Court entered an Order Granting Defendants' (Eliopulos)
Motion for Sanctions on September 12, 2013. (R. 289).
The Court in its September 12, 2013 Order for Sanctions, in subparagraph 4, ordered:

"If these documents are not made available to the Defendant for inspection and/or
copying on September 13, 2013 at 10 a.m., pursuant to Rule 37(b), the court will consider this
failure as a contempt of court and may enter an order of contempt, but tlte Court will dismiss tlte
Plaintiff's Complaint and enter an order prohibiting tlte Plaintiff to oppose tlte counterclaim
filed in tltis case. " (emphasis added).
6

On September 26, 2013, Eliopulos filed a second motion for sanctions pursuant to Rule
37(b) of the Idaho Rules of Civil Procedure, for an order issuing sanctions as specifically set
forth in the Court's Order of September 12, 2013 for the intentional and willful failure of the
Plaintiff to fully and completely comply regarding the production of documents ordered on
September 13, 2013. (emphasis added).
On November 20, 2013, the Court entered an Order Granting the Defendants' Second
Motion for Sanctions and also entered an Order of Contempt against the Plaintiff Panagiotou
consistent with the Court's Order of September 12, 2013. (R. 107,293). The court issued a wellreasoned decision regarding sanctions, concluding that it was ordering these sanctions upon its
own initiative because it found that Panagiotou had engaged in defiance of previous court orders
and filed false affidavits with the Court. Upon the Order being entered, Eliopulos assumed that
the Plaintiff's Complaint has been dismissed, and the Plaintiff/Counterdefendant Panagiotou was
barred from opposing Eliopulos' Counterclaim because the Order was fully consistent with the
Order of September 12, 2013".
Accordingly, the District Court failure to fully implement the orders of September 12,
2013 and November 20, 2013 is reversible err and the Respondent's argument is without merit.

APPELLANT ELIOPULOS PURCHASED THE BIANCO CONTRACT, INCLUDING ANY
AND ALL CLAIMS KNOWN OR UNKNOWN.

As set forth in. Appellant's Opening Brief, because of the fact that it has now been
discovered that Panagiotou is still the owner of the Idaho properties, notwithstanding his now
undisputed fraudulent attempts to conceal that ownership, the Bianco contract is still in full force
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and effect. Accordingly, any and all claims which arose after the purchase of the contract are
those of Eliopulos, including, but not limited to, fraud, fraudulent concealment, conspiracy to
defraud, and conspiracy to tortuously interfere with the contract.

RESPONDENT WAS NOT THE PREVAILING PARTY IN THE UNDERLYING ACTION.

At the hearing on the Plaintiff's Motion for Partial Summary on March 6, 2014, the
District Court addressed the issue of prevailing party in the case. The District Court found as
follows:
"Given that the plaintiff's claims were dismissed in their entirety as a sanction for
discovery violations, the defendant's counterclaim was dismissed in this decision at summary
judgment. I have made the decision there is no prevailing party in this litigation pursuant to
Idaho Rule of Civil Procedure 54(d)(l)(b). Therefore, each party is to bear its own costs." (Tr.
110).
Accordingly, the Respondent, not having appealed that issue, has no standing for which
to raise the issue seeking attorney fees in the District Court action. The Respondent's position is
with out merit
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VI.
CONCLUSION

Based on the foregoing, Eliopulos respectfully requests that the decision of the lower

court be reversed and ~ for further proceedings.
DATED thispuay of April, 2015.
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